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JUDICIAL COMMISSION 

Statement 
HON GIZ WATSON (North Metropolitan) [10.00 pm]: I want to talk tonight about the need for a judicial 
commission. Members will be aware that one of the important jobs of a parliamentarian is to listen to various 
concerns raised by constituents and refer them to appropriate bodies and services for assistance or to have their 
matters dealt with and determined. Sometimes, however, one discovers that there is no appropriate service 
available when there really should be. This state’s lack of a judicial commission—that is, an independent body to 
oversee the judiciary—is an example of such a gap. As the Chief Justice of Western Australia stated in 2006 in 
his address to the annual conference of the magistrates of Western Australia, although the accountability of both 
the legislative branch of government and the executive branch of government is clear—constituting regular 
elections in relation to the former and a variety of mechanisms in relation to the latter, including the courts, the 
Ombudsman, the Auditor General and parliamentary scrutiny—the third branch of government, courts, is largely 
accountable only via the appeals process, and this process relates only to the substantive decision, not to the 
efficiency of the performance of courts. 

Allegations of serious misconduct that amounts to crime or corruption can of course be referred to the criminal 
process and to the Corruption and Crime Commission investigation process. But there is no formal mechanism 
for investigating and resolving non-criminal complaints about the performance of a judge or magistrate that 
allege incapacity or non-criminal misconduct.  To paraphrase Hon Michael Kirby in his 1998 address to the 
International Bar Association’s Human Rights Institute conference, such complaints might include rudeness, 
repeated unjustifiable discrimination, keeping inappropriate company, sleeping on the bench, overindulgence in 
alcohol, lateness and chronic delay in giving reasons for a decision; or, to quote the Chief Justice again, the more 
common complaint of inefficiency or delay. For inappropriate behaviour of this type, there is only suspension or 
removal from office in very serious cases as provided for in legislation and a non-binding protocol for 
complaints against judicial officers whereby the head of the jurisdiction can suggest how to resolve the matter; 
for example, via an apology, counselling or additional training. The Chief Justice stated that a more formal 
mechanism—specifically, the creation of a judicial commission—is desirable. His view is that there is no tension 
between a judicial commission and judicial independence; a judicial commission relates to accountability for 
service provision, whereas judicial independence relates to the freedom to decide a particular case in a particular 
way without fear of recrimination or retribution. 

There are, or at least there were in December 2007 when my very capable parliamentary intern, Ms Roxanne 
Moore, researched this issue for me, judicial commissions in the United Kingdom, at both a state and federal 
level in the United States, Canada and New Zealand. Within Australia, New South Wales has had a judicial 
commission since 1987. In addition to its function of examining complaints against judicial officers, it has the 
functions of assisting courts to achieve consistency in sentencing, and organising and supervising continuing 
education and training of judicial officers. The question of consistency in sentencing is relevant to the debate we 
had earlier this evening about sentencing for manslaughter. 

In 2009 the Senate Legal and Constitutional Affairs References Committee published a report titled “Australia’s 
Judicial System and the Role of Judges”, in which it recommended that the commonwealth government establish 
a federal judicial commission modelled on the New South Wales model—that was recommendation 10—and 
that a bill to this effect be introduced within 18 months. It also recommended that in the meantime the 
government implement a federal process enabling an ad hoc tribunal to be established when necessary to 
investigate complaints of judicial misconduct or incapacity, which is a process similar to that in Queensland, 
Victoria and the ACT. In 2010 the former government of Victoria introduced a bill to establish a judicial 
commission, but to the best of my knowledge this bill had not been passed before there was a change of 
government.  

My interest in this matter arises out of a complaint brought to me by one of my constituents. I will not provide 
names because the complaint has never been investigated, there being no formal mechanism for this to happen. 
The consequence of this for my constituent is that his concerns remain unaddressed and for the judicial officer 
against whom my constituent’s complaint is made, there has been no opportunity to explain his side of the story 
either, so I will not mention names or identifying details. The substance was that my constituent was involved in 
a contested court proceeding, which he lost at first instance. He appealed, but for reasons I need not go into here, 
his appeal was struck out for want of prosecution. Sometime afterwards my constituent learned that the judicial 
officer who had heard his case at first instance had a personal and professional relationship with one of the 
defendants, and also that defendant’s spouse. Not surprisingly, my constituent became concerned that the 
decision at first instance may have been tainted by bias. Complicating matters, the judicial officer was by then 
retired; even if there been a judicial commission in WA his retirement may well have prevented the complaint 
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being investigated. My constituent unsuccessfully raised his concerns with the then Chief Justice, the then 
Attorney General, the Governor-General, the Corruption and Crime Commission and the Australian Crime 
Commission. He was reluctant to attempt an appeal given the time that had elapsed since the decision had been 
made; the time and cost involved in an appeal; and the uncertainty about whether the final outcome would be any 
different even if it were accepted that there had been bias or reasonable apprehension of bias in the making of the 
original decision.  

As another example, members may recall media reports last year of a coronial inquiry into the suicide of a young 
lawyer which may have been connected to the conduct of a Western Australian magistrate. The existence of a 
formal process to investigate this sort of conduct that was alleged, such as via a judicial commission, may have 
actually have assisted in this case.  

I am sure that many members receive complaints about the conduct of judges and magistrates. That is not to say 
all complaints are justified, simply that there is a need for a formal process to deal with them and identify the 
existence or otherwise of substandard conduct. The 2009–10 annual report of the Judicial Commission of New 
South Wales indicated that in that year 295 judicial officers handled more than 500 000 matters, and complaints 
were made by only 67 individuals, who between them made 70 complaints about 60 judicial officers. Of the 70 
complaints, plus 16 outstanding from the year before, one was withdrawn, 56 were dismissed by the commission 
and two were referred to the relevant office’s head of jurisdiction to make administrative arrangements—for 
example, counselling—to avoid recurrence of the problem; and five were referred to the conduct division for 
examination of whether removal from office was justified. As stated by the commission on page 38 of its report, 
this was a small number of complaints given the high number of judicial officers and the high volume of 
litigation, which indicated a high standard of judicial conduct and the community’s willingness to accept 
decisions made in accordance with the due process of law.  

The question of whether  there should be a judicial commission in WA is not so much a controversial one as a 
question of priority. The former Attorney General wrote to me in 2008 and agreed that the investigation of a 
judicial commission for WA was both appropriate and necessary. He asked the Department of the Attorney 
General to examine the models in other Australian jurisdictions and overseas to assess the appropriateness for 
WA. Although an option paper was produced, a judicial commission had not been established by the time there 
was a change in government. I therefore raised the issue with the current Attorney General. While in opposition, 
interestingly enough, the then shadow Attorney General Sue Walker had spoken strongly in Parliament in 
support of the judicial commission. As I have already noted, the current Chief Justice is also in favour.  

On 24 June 2009 in answer to a question I asked in Parliament, the minister representing the current Attorney 
General stated — 

(1) Before determining a position the government will consider the findings and recommendations 
of the Standing Committee of Attorneys-General.  

(2) A judicial commission for Western Australia is currently not a priority for the government.  

On 20 April 2010, the parliamentary secretary representing the Attorney General advised in an answer to a 
further question I asked — 

The Attorney General is aware of the contents of the report, however the Standing Committee of 
Attorneys-General (SCAG) has set up Working Groups to explore a variety of issues including a 
National Judicial Framework, Judicial Complaints Handling, a Judicial Exchange Programme and 
National Legal Profession Reform. The State Government will await the outcome of these SCAG 
deliberations and decisions before giving consideration to a Judicial Commission in Western Australia. 

On 21 September in answer to a third question I asked in Parliament about the SCAG deliberations, the 
parliamentary secretary answered — 

When the SCAG is in receipt of a report and recommendations from the Working Group, most likely in 
2011. 

I have heard nothing further about whether a judicial commission will be established in Western Australia, but I 
simply raise this issue in the house tonight because I am sure that other members are aware of cases — 

Hon Max Trenorden: I tried to do it about 10 years ago. 

Hon GIZ WATSON: Yes, and I believe that it is important to keep raising it. As I say, it is not a matter of 
whether it is a good idea, but of when we can achieve it. 
 


